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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. O.C. 20460 

MEMORANDUM 
APR 2 2  1986 

- - 
SUBJECT: Gu idance :  Enforcement A p p l i c a t i o n s  of Continuous 

FROM: Edward E.  Reich,  Director a x &  
E m i s s i o n  Moni tor ing  System Data 

. S t a t i o n a r y  Source  Compliance D i v i s i o n  
O f f i c e  of  A i r  Q u a l i t y  P lanning  and S,tandards 

M i c h a e l  S. Alushin  % 
Associate Enforcement Counsel 
A i r  Enforcement  D i v i s i o n  , 

- TO: Addressees 

I .  P u r p o s e  and  A p o l i c a t i o n  

The p u r p o s e  of  t h i s  g u i d a n c e  is to  increase t h e  u s e  of . 
c o n t i n u o u s  e m i s s i o n  mon i to r ing  system ( " C E M S " )  d a t a  i n  t3e  
Agency 's  c o m p l i a n c e  and enforcement  program.L/ EPA i n t e n d s  
i n  t h i s  way t o  s t r e n g t h e n  i ts  e f f o r t s  t o  e n s u r e  t h a t  s o u r c e s  
comply w i t h  a p p l i c a b l e  law on a c o n t i n u o u s  b a s i s  and t o  
e n f o r c e  a g a i n s t  t h o s e  t h a t  do n o t .  

a p p l i c a t i o n s  f o r  CEMS d a t a :  
T h i s  document  a d d r e s s e s  t h e  f o l l o w i n g  t h r e e  enforcement  

1)  t h e  g o v e r n i n g  r e g u l a t i o n  s p e c i f i e s  CEMS as  t h e  
o f f i c i a l  compl iance  t e s t  method ("Compliance 
Method"), e.q., t h e  Refe rence  Method f o r  t h e  
S t a n d a r d s  of  Performance f o r  N e w  S t a t i o n a r y  
S o u r c e s  (NSPS) ; 

2 )  t h e  g o v e r n i n g  r e g u l a t i o n  s p e c i f i e s  some method, 
o t h e r  t h a n  CEMS as t h e  Compliance Method: and 

- 1/ "CEMS" a s  used  i n  t h i s  g u i d a n c e  p r i n c i p a l l y  means i n s t r u m e n t a l  
o r  manual c o n t i n u o u s  emis s ion  mon i to r ing  sys t ems .  Furthermore,  
a s  w i t h  any  o t h e r  d a t a ,  "CEMS" a s  used i n  t h i s  gu idance  a s s u r e s  
t h a t  EPA c o n f i r m s  t h a t  t h e  s p e c i f i c  d a t a ,  n o r m a l l y  a v a i l a b l e  
from t h e  s o u r c e ,  a r e  r e a s o n a b l y  a c c u r a t e  and p r e c i s e .  T h i s  
i n f o r m a t i o n  i n c l u d e s  d a t a  s u c h  as t h o s e  a c q u i r e d  du r ing  
Pe r fo rmance  T e s t s ,  Performance S p e c i f i c a t i o n  T e s t s ,  and p e r i o d i c  
c a l i b r a t i o n s  of  t h e  CEMS. For a d d i t i o n a l  i n f o r m a t i o n  see a/. 
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3 )  t h e  g o v e r n i n g  r e g u l a t i o n  c o n c e r n s  p r o p e r  
o p e r a t i o n  and main tenance ,  r e c o r d k e e p i n g ,  
and o t h e r  r e q u i r e m e n t s  where no  t e s t  method 
would be s p e c i f i e d .  

T h i s  g u i d a n c e  a p p l i e s  t o  any F e d e r a l l y - e n f o r c e a b l e  
r e T u l a t i o n  or o t h e r  r equ i r emen t  govern ing  emissions,  o p e r a t i o h s  
and ma in tenance  ( " O S M " ) ,  and m o n i t o r i n g  and r e p o r t i n g  pro- 
cedures f o r  s t a t i o n a r y  s o u r c e s  of a i r  p o l l u t i o n .  I t  should  be 
r e a d  t o g e t h e r  w i t h  t h e  a t t a c h e d  document e n t i t l e d  "Guidance 
Concern ing  EPA's U s e  Of Cont inuous  Emiss ion  M o n i t o r i n g  Data" 
(August  12, 1982).2/ - 
11. Conc lus ion  

EPA c a n  p u t  CEMS d a t a  t o  a v a r i e t y  of i m p o r t a n t  enforcement  
u s e s ,  i r r e s p e c t i v e  of whether  t h e  l ega l  r e q u i r e m e n t  be jng  
e n f o r c e d  s p e c i f i e s  CEMS as t h e  Compliance Method. For  example, 
EPA c a n  r e l y  on CEMS.data a l o n e  t o  i s s u e  F i n d i n g s  of V i o l a t i o n  
( " F O V s " )  and Notices of  V i o l a t i o n  ( " N O V s " ) .  

However, t h e  l ega l  requirement must  spec i fy  CEMS a s  t h e  
Compliance ,Method i n  o r d e r  for  EPA t o  re ly  on CEMS d a t a  a l o n e  
t o  r e f e r  a case t o  t h e  Department of J u s t i c e  ( " O O J " ) ,  t o  
p rove  a v i o l a t i o n  of  an emission l i m i t a t i o n  i n  F e d e r a l  d i s t r i c t  
c o u r t ,  or t o  issue a Notice of Noncompliance ( " N O N " )  under 
S120. The same .is t r u e  i f  EPA. i s  t o  r e l y  on CEMS d a t a  a l o n e  
t o  issue a n  a d m i n i s t r a t i v e  o r d e r  r e s p e c t i n g  e m i s s i o n s  v i o l a t i o n s  
unde r  §113(a) .  

On t e c h n i c a i  grounds ,  CEMS d a t a  t y p i c a l l y  a r e  a t  l e a s t  
comparable  t o  Compliance Method and  i n s p e c t i o n  d a t a  d e r i v e d  
from e q u a l l y  wel l -executed  and q u a l i t y - a s s u r e d  mon i t a r ing .  
CEMS data  c e r t a i n l y  are more r e p r e s e n t a t i v e  of  ac tua l  con t inu3us  
e m i s s i o n s  t h a n  are some t r a d i t i o n a l  sources  of  compl iance  
d a t a ,  s u c h  a s  emiss ion  f a c t o r s  and e n g i n e e r i n g  c a l c u l a t i o n s .  

111. Discuss ion  

. .  

A. Where t h e  Governing R e g u l a t i o n  S p e c i f i e s  CEMS.as ' the 

CEMS is t h e  Compliance Method i n  NSPS S u b p a r t s  D a  ( cove r ing  

Compliance Method - 
new e l ec t r i c  steam genera tors ) ,  P ,  Q and  R ( c o v e r i n g  new non- 
f e r rous  smelters), and i n  c e r t a i n  S I P  p r o v i s i o n s ,  Fede ra l ly -  

- 2 /  T h e  1 9 8 2  g u i d a n c e  c l a r i f i e s ,  among o t h e r  t h i n g s ,  t h e  c i r -  
cumstances  unde r  which CEMS c o n s t i t u t e s  t h e  a p p l i c a b l e  Compliance 
Method, and t h e  role p layed  by CEMS u n d e r  S t a t e  Implementa t ion  
P l a n s  ("SIPS')  which do  n o t  i d e n t i f y  a n y  Compliance Method. 
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e n f o r c e a b l e  compl i ance  o r d e r s  and p e r m i t s .  For s o u r c e s  covered  
by these p r o v i s i o n s ,  EPA can  r e l y  on CEMS d a t a  a l o n e  t o  t a k e  
a l l  of t h e  f o l l o w i n g  enforcement  a c t i o n s :  

1. Dev i se  a p r i o r i t y  l i s t  f o r  i n s p e c t i o n s  and 

2 .  Issue NOVs t o  S I P  . s o u r c e s ,   or^ FOVs t o .  non-SIP 

,. 3.  Document t h a t  a v i o l a t i o n ' h a s  con t inued  30  days  

4 .  Q u a n t i f y  t h e  s e v e r i t y  of v i o l a t i o n s  f o r  p e n a l t y  

5 .  I s s u e  an a d m i n i s t r a t i v e  o r d e r  under  S113(a ) ;  

o t h e r  i n v e s t i g a t i v e  a c t i v . i t i e s ;  

sources;I/ 

 beyond t h e  d a t e  of t h e  NOV i n  S IP  c a s e s ;  

c a l c u l a t i o n  p u r p o s e s ,  i n  n e g o t i a t i o n  or l i t i g a t i o n ;  

- - - 
, 

f 

,. . 6 . '  I s s u e  a 5120 NON; ' .._ 

7 .  Formal ly  r e f e r  a case t o  the .DOJ f o r - f i l i n g . a s  
a c i v i l  or c r i m i n a l  a c t i o n ;  and 

8.  Prove a v i o l a t i o n  i n  c i v i l  or c r i m i n a l  l i t i g a t i o n  
i n  F e d e r a l  d i s t r i c t  c o u r t .  

B. Where t h e  Govern ing  R e g u l a t i o n  S p e c i f i e s  Some 
Method Othe r  Than CEMS as t h e  Compliance Method 

Here, CEMS d a t a  s t i l l  can be v e r y  u s e f u l  . i n  i n i t i a t i n g  . . 
. .  and s u p p o r t i n g  cases a l l e g i n g  e m i s s i o n  v i o l a t i o n s .  The  

Agency c a n  r e l y  on CEMS d a t a  alone t o  t a k e  any of t h e  f i r s t  
f o u r  e n f o r c e m e n t  a c t i o n s  l i s t e d  a t  Sect ion I I I ( A )  above. 

. .  
For ' exanp le ,  EPA can u s e  CEMS d a t a  s t a n d i n g  a l o n e  as t h e  

b a s i s  f o r  i s s u i n g  an  NOV or FOV . f o r  v i o l a t i o n  -of  a n  emiss ion  
l i m i t a t i o n . & /  Proof of t h e  e x i s t a n c e  of a' v i o l a t i o n  of an . ' 

e m i s s i o n  l i m i t  f o r  p u r p o s e s  of a compl iance  o r d e r  or l i t i g a t i o n  
v i r t u a l l y  a l w a y s  m u s t  b e  based on Compliance Method d a t a .  
However, i s s u a n c e  of . a n  NOV or FOV r e q u i r e s  . .  a l e s s . ; r i g o r 6 u s  
e v i d e n t  i a q .  show i ng . . .  

. .  , .  . . .  

I 

. .  

. .  

- 3 /  While  some Regional  O f f i c e s  d o  i s s u e  FOVs ,  i t  shou ld  be 
noted  t h a t  EPA has  no  l e g a l  o b l i g a t i o n  t o  do.So. 

- 4 /  The C lean  A i r  A c t  e x p r e s s l y  p e r m i t s  t h e  A d m i n i s t r a t o r  t o  
i s s u e  a n  NOV "on t h e  b a s i s  of  any i n f o r m a t i o n  a v a i l a b l e  t o  
him ... t h a t  any pe r son  is i n  v i o l a t r o n  of any requi rement  of 
an a p p l i c a b l e  implementa t ion  p l a n " .  4 2  U S C  S7413(a)  (1). 

I 
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I f  a f t e r  i s s u a n c e ,  t h e  source f a i l s  t o  come i n t o  compliance 
w i t h  t h e  emis s ion  r e g u l a t i o n ,  EPA no rma l ly  m u s t  a c q u i r e  Com- 
p l i a n c e  Method ev idence  b e f o r e  it takes  any of t h e  l a s t  f o u r  
en fo rcemen t  actions l i s t e d  a t  Sec t ion  I I I ( A )  above. 5 /  However, 
a second  NOV is n o t  n e c e s s a r y  under  t h e s e  c i r c u m s t a x c e s ,  
assuming t h a t  t h e r e  is evidence t h a t  a s u f f i c i e n t  r e l a t i o n s h i p  
e x t s t s  be tween t h e  CEMS.data and t h e  Compliance Method d a t a .  - 

I n  a d d i t i o n ,  CEMS d a t a  a l so  can be used i n  s u p p o r t  of 
emiss ion  v i o l a t i o n  c a s e s  t o  q u a n t i f y  e m i s s i o n  l e v e l s  and t o  
document t h a t  a v i o l a t i o n  c o n t i n u e d  30 days  beyond t h e  NOV 
i s s u a n c e  d a t e .  While EPA is f r e q u e n t l y  p r e p a r e d  t o  a r g u e  
t h a t  any p a r t i c u l a r  day shou ld  be c o n s i d e r e d  a day of  v i o l a t i o n  
i n  t h e  absence  of emiss ion  d a t a  per set CEMS d a t a  s h o u l d  
serve t o  s t r e n g t h e n  t h e  gove rnmen t ' s  ca se .  

Method CEMS d a t a  as an i n d i c a t o r  of t h e  magni tude  and d u r a t i o n  
of e m i s s i o n  v i o l a t i o n s  because  t h e y  r e p r e s e n t  emission_s 
comparably  t o  Compliance Method d a t a . y  

- 

W e  b e l i e v e  t h a t  courts  w i l l  g e n e r a l l y  a c c e p t  non-Compliance 

- f /  However, i n  most c i r c u m s t a n c e s  a Reg iona l  O f f i c e  may r e l y  
on non-Compliance Method CEMS d a t a  a l o n e  t o  s u p p o r t  a r e f e r r a l  
where  i t  c o n s t i t u t e s  a p r e - n e g o t i a t e d  sett lement .agreement ,  
r e f e r r e d  f o r  t h e  s i n g l e  ' pu rpose  of  l odg ing  wi th  t h e  court .  
The  e x c e p t i o n  would be i n  s i t u a t i o n s  where a d v e r s e  p u b l i c  
comments on t h e  dec ree .may  be e x p e c t e d ,  and t h a t  c o u l d  l e a d  
t h e  government  no t  t o  r e q u e s t  t h e  c o u r t  to  en ter  t h e  d e c r e e .  
I n  s u c h  e x c e p t i o n a l  c i r c u m s t a n c e s ,  t h e  r e f e r r a l  must be based . 

- 6 /  W e  assume t h a t  CEMS and Compliance Method d a t a  w i l l  be 
r e l i a b l e  and comparable  t o  each  o t h e r . .  T h i s  assumpt ion  is 
based p r i n c i p a l l y  upon t h r e e  f a c t s .  F i r s t ,  t h e  Agency r e q u i r e s ,  
s o u r c e s  t o  a c q u i r e  and r e p o r t  r e l i a b l e  d a t a  (whe the r  CEMS o r  
Compl iance  Method).  With r e s p e c t  to CEMS, t h i s  is accomplisher] 
by r e q u i r i n g  s o u r c e s  to: ( a )  p u r c h a s e r  i n s t a l l  and o p e r a t e  
t h e  CEMS i n  acco rdance  w i t h  s p e c i f i c  l o c a t i o n  c r i t e r i a  and 
per formance  s t a n d a r d s :  ( b )  d e m o n s t r a t e  achievement  ' o f  t h e  
Per formance  S p e c i f i c a t i o n s  by comparing t h e  CEMS and t h e  Com- 
p l i a n c e  Method r e s u l t s :  ( c )  implement ( a t  l e a s t  d a i l y )  
ca l ibra t ions  and 06M p rocedures :  and ( d )  o p e r a t e  t h e  .CEMS 
d u r i n g  a l l  Performance Tests. ( I f  d o u b t s  r ema in ,  EPA can  
r e q u i r e  a d d i t i o n a l  compara t ive  tests us ing  5114. ) 

, upon Compliance Method d a t a .  

Second,  t h e  Agency h a s  a c q u i r e d  d a t a  from numerous s o u r c e s .  
Such d a t a  document t h e  f a c t  t h a t  s o u r c e s  a r e  a b l e  to, and 
g e n e r a l l y  do r e p o r t  r e l i a b l e  and comparable  d a t a  t o  a g e n c i e s . .  
S u c h  documenta t ion  i n c l u d e s  d a t a  acqu i r ed :  ( a )  d u r i n g  t h e  
( f o o t n o t e  - 6 /  con t inued  o n  page 5) 
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F i n a l l y ,  of c o u r s e ,  CEMS d a t a  p r o v i d e  a n  a l t o g e t h e r  appro- 
p r i a t e  b a s i s . u p o n  which t o  i s s u e  a: S 1 1 4  request . f o r  Compliance 
Method d a t a .  

C. 

, -  . ,  

I , .  , .  

Where No Compliance Method 1's S p e c i f i e d  by t h e  
Govern i n s  R e g u l a t i o n  . -  - 

T h i s  S e c t i o n  applies e x c l u s i v e l y  .to r e q u i r e m e n t s  which' 
gove rn  v i o l a t i o n s  Of o t h e r  t h a n  emiss ion  r e g u l a t i o n s .  Here, 
t h e  Agency may r e l y  upon CEMS d a t a  alone . t o  e n f o r c e  d i r e c t l y  
v a r i o u s  O&M, moni to , r ing ,  r e c o r d k e e p i n g  and r e p o r t i n g  r e q u i r e m e n t s  
s e t  o u t  i n  NSPS r egu la t ions ,  SIPS, and F e d e r a l l y - e n f o r c e a b l e  
o r d e r s  and permits. 

For  example, S e c t i o n  60 .11(d)  of t h e  NSPS r e g u l a t i o n s  
e s t a b l i s h e s  a genera l  "good practices" 0 & M  r e q u i r e m e n t .  
r e q u i r e m e n t  i d e n t i f i e s  no specif ic  compl iance  method. Ra the r ,  
i t  s t a t e s  t h a t  t h e  " d e t e r m i n a t i o n  of  whether  a c c e p t a b l e  . . . 
p r o c e d u r e s  are being used  w i l l .  be  based  on informat'ion c. .  
which may i n c l u d e ,  b u t  is n o t  l i m i t e d  t o ,  m o n i t o r i n q  results, 
o p a c i t y  o b s e r v a t i o n s ,  r ev iew of  ope ra t ing  and ma in tenance  
p r o c e d u r e s ,  and  i n s p e c t i o n  of t h e  source." (Emphasis  added.)  
S i m i l a r  language  is c o n t a i n e d  i n  many SIPS. CEMS d a t a  a lone 
a r e  s u f f i c i e n t  t o  p r o v e  v i o l a t i o n s  of s u c h  O&M requirements .  

I V .  Recommendations 

. 
T h i s  

. t  

' CEMS p rov . ides  a v e r y  u s e f u l  and ve r sa t i l e  s o u r c e  of  
enforcement  d a t a .  EPA can u s e . s u c h  d a t a  t o  t a k e  many t r a d i t i o n a l  
en fo rcemen t  a c t i o n s ,  o f t e n  even when CEMS i s  n o t  s p e c i f i e d  as  
t h e  Compliance Method.' T h e r e f o r e ,  w e  encourage  Regional O f f i c e s  
t o  u s e  CEMS d a t a  cons is ten t  w i t h  t h e  a fo remen t ioned  pa rag raphs .  

I n  a d d i t i o n ,  w e ,  encourage R e g i o n a l  O f f i c e s  to: 

A. Make CEMS d a t a  a c q u i s i t i o n  and e v a l u a t i o n  a ' . .  

s t a n d a r d  o p e r a t i n g  p rocedure :  
. .  I .  

( c o n t i n u a t i o n  of  f o o t n o t e  6 / )  .* . 
development  of  t h e  CEMS Pe?formance S p e c i f i c a t i o n s  and. 
(P roposed)  Appendix .F of P a r t  60  ( Q u a l i t y  A'ssurance Require-  
ments  for S O t  CEMS);  (b), by receipt  of  hundreds- of Per formance  
S p e c i f i c a t i o n  T e s t  R e s u l t s :  and  ' ( c )  w h i l e  perfon:;ing - q u a l i t y  
a s s u r a n c e  and compl i ance  a u d i t s  of CEMS. (,e, e.g., EPA- 
p u b l i c a t i o n s  e n t i t l e d  "Summary of  Opac i ty  and G a s  CEMS ' A u d C t  
Programs" (EPA-340/1-84-016, September 1984) :  and  "A Compi la t ion  
of SO2 and NO, Cont inuous  Emission Monitor  R e l i a b i l i t y  In fo rma t ion"  
(EPA-340/1-83-012, Janua'ry 1 9 8 3 ) . )  . 

a r e  based upon q u a n t i t a t i v e  compar isons  between'  o b s c r v e r s  and 
" s m o k e  schools '"  o p a c i t y  CEMS. 

T h i r d ,  a l l - c e r t i f  i c a t i o n ;  of  v i s i b l e  e m i s s i o n  o b s e r v e r s  
.. 
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8. C i t e  CEMS d a t a  a s  supp lemen ta ry  e v i d e n c e  of v i o l a t i o n s  
i n  e a c h  NOV o r  §113(a) a d m i n i s t r a t i v e  order i s sued  
whenever  t h e  CEMS d a t a  s u b s t a n t i a t e  t h e  pr imary  
e v i d e n c e  ; and 

- C.  I n c o r p o r a t e  CEMS i n t o  ongoing enforcement  a c t i o n s  
- (-, (1) consider r e q u i r i n g  c h r o n i c  v i o l a t o r s  t o  

i n s t a l l  and u s e  CEMS; (2) c i t e  CEMS p r o c e d u r a l  
v i o l a t i o n s  whenever t h e y  e x i s t ;  and ( 3 )  c i t e  t h e  
s o u r c e  f o r  f a i l u r e  t o  p r o p e r l y  o p e r a t e  and m a i n t a i n  
its f a c i l i t y ,  based  upon CEMS d a t a ) .  

At tachment  

Addressees  

Reg iona l  Cdunse l s  
Region  I - X 

Region I, 111, V and IX 
A i r  Management D i v i s i o n  D i r e c t o r s  - 

A i r  and Waste Management. D i v i s i o n  Director 
Region I1 

A i r ,  P e s t i c i d e s ,  and T o x i c s  Management D i v i s i o n  D i r e c t o r s  
Region IV a n d  VI 

A i r  and T o x i c s  D i v i s i o n  Directors 
Region  VII: VI11 and X 

Region I - X 
A i r  Compliance Branch C h i e f s  
Region 11, IIX, IV, V, VX a n d  IX 

.. 

.. 

g A i r  Branch C h i e f s  

CEMS Enforcement  Workgroup 
J e r r y  Emison, OAQPS 
Jack Farmer,  ESED 
George Walsh, ESED 
Roger S h i g e h a r a ,  ESED 
D a r r y l  T y l e r ,  CPDD 
Rodney H i d g e t t ,  EMSL/RTP 
D a r r y l  von Lehmdsn, EMSL/RTP 

J o s e p h  Lees, D O J  
Reed Neuman, DOJ 

. I_  Ear l  S a l o ,  OGC 
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